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August 18, 2009

Knox County Commission & *EEXXSENT VIA EMAIL WITH ATTACHMENTS* * ***
Tennessee State Representatives

City County Building, Suite 603

Knoxville, TN 37902

Dear Commissioner or Representative:

Last night | was handed (from an anonymous source) a copy of a letter (attached) written by Dale Smith in
response to my letter to him, dated May 13, 2009. | am puzzled that Mr. Smith responded with a letter to
the people | cc’d in my letter to him and did not extend me the courtesy of sending me a copy.

| want to start by saying that this is not a personal issue between me and Mr. Smith. | do not know him
and he does not know me. That said, he is a public figure, running a public entity. As a taxpayer | believe |
deserved a response to my letter written to him. | find his actions of writing about my opinions and stated
facts without including me, to be insulting and indicative of the PBA’s general attitude of autonomy, when
in fact they are a public entity supported by tax dollars.

I must address the responses Mr. Smith documented in his letter, as they are filled with contradictions,
discrepancies and in some cases inadvertent admissions of my points.

First, Mr. Smith addresses PBA procurement procedures, and in one paragraph says that in his 9 years
with the PBA he can “state with authority” that “subcontractor work performed under a CM is required to
be competitively bid, as a matter of policy”....in the very next paragraph he admits that “a couple of
contracts at Hardin Valley Academy were awarded prior to working drawings being fully completed by the
Architect.” He then states that this practice is “neither inappropriate nor uncommon on certain projects.”
So which way is it? Always competitively bid or “except” on “certain projects?” Who decides?

Mr. Smith clearly confirms that contracts WERE awarded by PBA on HVA without being bid! These
contracts for concrete footings and electrical and HVAC systems were substantial in size... millions of
dollars worth of contracts. If the contracts were awarded based upon drawings that weren’t finished,
what scope of work were the contracts based upon? He alludes to the fact that “those decisions complied
with applicable statutory authorization.”

I think this clearly substantiates my concern that the PBA DOES IN FACT on occasion award contracts
without bids and by his own admissions....even worse.... without complete drawings! | have never said
this practice is illegal...that is my pain, it should be illegal! Because it is wrong!

Later in his letter, after stating several times the statutory latitude which the state laws allow PBA’s to
operate under, Mr. Smith moves on to address my position on the many varying construction delivery
methods in the marketplace today. Consistent with the current county administration’s tactics of
discrediting anyone who challenges the status quo as being self serving; he plays the “he is promoting the
method his firm uses and promotes” card.
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| am not promoting any method as the best. | am promoting transparency for public projects. If one
method provides transparency while another either doesn’t or is less transparent, the greater
transparency is the desired result, not the process or method.

For the record, my firm (Construction Plus Inc.) is a General Contracting, Design Build and Construction
Management firm. We provide ALL three types of contracting methodologies. Under the CM banner, we
provide both CM at risk and CM agency services. For example, currently all of our business falls under the
CM at risk or GC category. | promote the CM agency method when it makes sense... and frequently, for
public work, it makes sense because it is very transparent.

Consider the facts as State statute TCA 49-2-203(a)(3)(C) has clearly already addressed:
O State statute TCA 49-2-203(a)(3)(C) addresses how LEA’s (Local Education Authorities) may use CM

for schools. What it says follows, per the State Comptroller’s clarification obtained through Senator
Jamie Woodson'’s office:

= The LEA may select a CM through the RFP process based upon qualifications.

= The CM may assist the LEA in procuring and analyzing bids, but the bids must be awarded by
the LEA. In other words the contracts will be between the contractors and the LEA.

= The CM may assist the LEA in the determination of the validity of invoices from the
contractors and the fact that they are ready for payment but the invoices must be paid by
the LEA.

= The CM will only be paid their fee and no other funds will flow through the CM.

These key elements clearly describe the CM agency method (also often called the multiple prime contract
method). The underlined and bold parts above are what differentiate CM at risk from CM agency. | am
simply pointing out that according to state law this is the way a private firm may be used to provide CM
services for schools; so why does another state law allow for a PBA to contract for CM services for schools
in a manner which contradicts this statute? The insertion of a PBA between a CM and an LEA shouldn’t
change the logic. | think it is just common sense, that this contradiction makes no sense. What the PBA is
doing “may” be legal, but | believe it is wrong and costing our state millions of dollars annually.

In no way, as suggested by Mr. Smith in his letter, do | dismiss the value of the CM at risk method. | value
CM at risk as a valuable service and practice it, according to the stringent standards of the CMAA | might
add. For private owners it often provides the most viable delivery system. The CM agency method is more
transparent typically and therefore | believe it is a better fit for most public projects.

That said, CM at risk could be implemented effectively on public projects if the rules of the bidding
processes are closely modeled to resemble CM agency, including public advertising and opening of bids,
as it is in these areas where transparency is required the most. The second attachment to this email is an
article from the most recent CMAA’s bi-monthly newsletter which addresses the two CM methods for
public projects as “kissing cousins.” This is written by someone | do not know, from another state. | hope
you will take the time to read it and in particular review the summary of things the CMAA does promote
as being the best of both worlds for public projects.

Regardless of these arguments over semantics my main point is we as taxpayers are being told one thing
is happening with the process of spending our tax dollars... while another is in fact happening. This is not
transparency.

Mr. Smith also admits that the Knox County PBA has indeed worked in other jurisdictions or municipalities

outside Knox County and states very eloquently that it was “legal”. He further boasts that this practice
saved Knox County money via funds earned being used for his staff etc. | submit taking work away from
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local businesses, who paid for Mr. Smith’s gasoline and car to go to the interview, while legal, is just plain
wrong. See David Moon’s quote (former PBA treasurer) in an article he wrote for the KNS where he
agrees, attached.

Mr. Smith also claims to have provided these “services” for 25% of what private practice would have
required. | must say this is a bit absurd. If this were the case, Mr. Smith should share the secret with the
private sector of how to quadruple their efficiency by following a government agency’s model. This
contradicts the same logic Congressman Jimmy Duncan quoted in his recent submission of legislation to
prevent government entities from competing with private industry. Sen. Duncan stated his belief that it
was common knowledge that private business is traditionally more efficient than government. See his
quote in the attachment of a KNS article.

Mr. Smith also claims that my concern over this practice is self serving, as my firm was soliciting this same
work from these counties. Not true.

My firm NEVER solicited the work PBA procured in Loudon and Sullivan Counties. The work they provided
was that which would be provided by Architectural firms not construction firms. In one case, the PBA
actually sub-contracted with a local Architectural firm to perform the work they contracted with Sullivan
County to provide. Reducing the scope of work and later being paid additional funds to complete the
survey, the final costs, in fact exceeded the costs the local Architectural firm could have provided the
same services for without the PBA being added in as a markup layer.

Architectural firms in Knox County are afraid to make noise about this travesty because they are afraid of
reprisals by the PBA on awards of future contracts. Many have applauded my desire to shed light on this
issue in private, and given anonymity would do so to you as well. If you notice the scan of Mr. Smith’s
letter has no addressee on it because the person who handed it to me, an elected official, doesn’t want it
to be known that they handed it to me. What does that tell you? Why are our elected officials afraid of
someone who works for them?

Mr. Smith goes on to say that | believe that PBA’s shouldn’t be allowed to represent municipalities on
construction projects. While | have found other states with PBAs (absent one) do limit the scope of their
PBAs to financing and property management, my point was IFthe PBAs in TN are going to be allowed to
supervise design and construction then they and the contractors they employ should be bound by the
same rules and procurement laws as private firms not working under a PBA. When private firms work
for a PBA, as a CM for example, that CM entity should be made to follow the same laws as though the PBA
were not involved; they should not be allowed to skirt procurement laws because a PBA is in the mix. The
example is the contracts which Mr. Smith admits were awarded through a CM on HVA without bidding
and even worse, with no clear drawings completed. How can turning contractors loose on a $40-50MM
project, without complete drawings, be an efficient use of tax dollars?

Mr. Smith closes stating his agreement that PBA is a public entity; if so, how can he disagree with my
points made to him previously and restated herein? If in fact the Knox County PBA intends on following
these rules of transparency in the future why would Mr. Smith, or anyone at any PBA, object to some
simple clarifications in the laws to make sure we have consistency across the state?

| believe my credentials qualify me (resume attached) to address the various delivery methods in the
marketplace today. My interest is not to discredit Mr. Smith or PBA’s, but to solicit the clarification of the
laws in place in a manner which will provide the best value for our tax dollars across the board. | am
particularly interested in finding ways to build educational facilities as efficiently as possible as this is the
foundation of our future in my opinion.
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I hope you will consider this information in a positive manner for the improvement of our state and local
laws to an end which will deliver the best possible facilities for our hard earned tax dollars.

My mobile phone is (865) 803-8940 and | would welcome your call at any time.

Sincerely,

Sanford C. Loy, CCM
President

Construction Flus ]nc.





State comptroller’s clarification of Tennessee Code Annotated Section 49-2-
203 (a)(3)(C)

Original Statute:

Construction manager activities on school construction projects are governed by Section 49-2-
203 (a)(3)(C), TCA. This statute provides that construction management services that are
provided for a fee and that involve preconstruction and construction administration and
management services are deemed to be professional services and are to be procured for each
project through a written request for proposals process. A construction manager is prohibited
from undertaking actual construction work on a project over which such construction manager
coordinates or oversees the planning, bid or construction phases of the project, except in the
instances where bids have been solicited twice and no bids have been submitted. If the
construction manager can document that a good faith effort was made in each bid solicitation to
obtain bids, and no bids were received, then the construction manager may perform the
construction work at a price agreed upon by the construction manager, the architect and the
owner of the project.

Clarification in response to request:
Based upon this statute it is our position that:

1. A Local Education Agency (LEA) should go through a request for proposals to hire a
construction manager.

2. The statute makes it clear that construction work which is under the coordination and
oversight of a construction manager shall be procured through competitive bids. The
construction manager can assist the LEA in preparing bid requests and evaluating the bids, but
the bids should be awarded by the LEA, not the construction manager.

3. The construction manager can assist the LEA in determining that invoices are proper and
ready for payment. But the invoices should be paid by the LEA.

4. The construction manager should only be paid their fee as construction manager unless
as noted in the statute contractors do not respond to bid request on two occasions and the
construction manager then provides those services. Unless bidders fail to respond on two
occasions the statute states that "A construction manager is prohibited from undertaking actual
construction work on a project over which such construction manager coordinates or oversees the
planning, bid or construction phases of the project..."






David Moon wrote today:  Foemel TEERSURSR oF PRA W JUNE S pns .

"Several years ago, I served as treasurer of the Knoxville-Knox County Public Building Authority. There was some
discussion at the time about whether or not the agency should offer construction and contract management services in
areas outside of Knox County, thereby placing this taxpayer-funded entity in direct competition with private businesses
that provided the same services. -

Many of these private businesses were located in Knox County. They paid substantial local taxes - a portion of which
would have been used to subsidize a new competitor in its marketplace.

Additionally, the two "shareholders™ of the Public Building Authority (the city and county governments) were in a position
of authority and regulatory responsibility over many of the aspects of private businesses' operations in the construction
management industry.

It was a_terrible plan, and I argued against it.

It was morally wrong. It was bad economics."

IN ALATEZ ¢NS pOIrnon |

In today's news:

WASHINGTON - It's a complaint thatjU.S. Rep. John J. Duncan Jr|has heard for years: Small
businesses interested in providing ther services to the federal government never get the chance because
government agencies handle the work in-house.

Yet often, private business could do the Jjob cheaper and much more efficiently, the Knoxville
Republican said.

"There's waste in the private sector just like there's waste in government,” Duncan said. "But the waste in
the private sector pales to the waste that's in the public sector for this simple reason: A business large or
small that continuously wastes money is going to go out of business. But government agencies, if they
waste money, they just seem to use that as justification for getting increased appropriations."

Duncan has filed legislation that is designed to keep federal agencies from competing with private
business for government work.

If approved, the Freedom From Government Com petition Act would impose a Yellow Pages test for every
commercial activity in the federal government.

Here's how it would work: If the Yellow Pages list several firms that currently offer services that a federal
agency is providing, those services would then be subject to a competitive bidding process and possibly
contracted out.

The Office of Management and Budget would be responsible for setting up regulations for the bidding
process.

The legislation does not mandate privatization. Government agencies would not have to contract out on
functions that are related to national security or those that are "inherently governmental” in nature.

And if an agency can show that it could do something quicker and at less cost than private business, it
would still be permitted to take on the job.

A Yellow Pages test would make certain that the government isn't competing unfairly with small
businesses and would assure that products and services are provided at the best value to the taxpayer,
Duncan said.

“The federal bureaucracy is so wasteful and so inefficient that actually most things can be done with
federal contracts cheaper and more efficiently, even though almost all federal contracts are ridiculously
lucrative,” he said.

U.S. Sen. John Thune, R-S.D., has introduced an identical bill in the Senate.

This is what we need to do at the State level as well regarding local governments using the PBA’s
to compete with tax paying businesses.
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Suzanne T. Schriver, Treasurer
By way of introduction | am the Administrator for the Public Building Authority of
the County of Knox and the City of Knoxville, Tennessee (“PBA”). | am writing to
respond on PBA’s behalf to some inaccurate and misleading information about
PBA that | believe you recently received from a Mr. Sandy Loy.

C. Howard Capito

Pete Ciaussen

Scott Davis
Copies of documents and correspondence that PBA has received from Mr. Loy Winston Frazier
focus on four primary areas, which | will address below: Dr. Rocio Huet

George T. Prosser
e PBA procurement procedures

* Construction delivery methods used by PBA

e Complaints about PBA working for Loudon and Sullivan Counties

* His request that public building authorities be prohibited from acting as
construction project managers for municipalities

F. Carl Tindell

PBA Procurement Procedures

Mr. Loy has stated/written that PBA awarded contracts at Hardin Valley Academy
("HVA”) without competitive bids. That is inaccurate for the HVA project,"and i
evidences a misunderstanding of how PBA initiates and finalizes contracts for
design and construction. Since the mid-1990s, PBA has managed over $500
million in projects for Knox County, the City of Knoxville and the Knox County
Board of Education. | can state with authority that, in the nine years | have
managed PBA, all Constructon Managers (“CM”), architects, and other
professional services on these projects have been selected by an open,
competitive process using request for proposals, as authorized by statute. In
addition, the subcontractor work performed under the CM is required to be 7
competitively bid, as a matter of policy. When the CM is allowed to self-perform

work, it is required by PBA policy to bid that work and all bids, including the bid by ¢

the CM, are opened and evaluated by PBA project managers.

Mr. Loy also referred to a couple of subcontracts at HVA that were awarded prior
to working drawings being fully completed by the architect. That procedure is
neither inappropriate nor uncommon on certain projects. Again, those decisions J« 5 e 3 M
complied with applicable statutory authorization. I you desire a more thorough J’ §

explanation of why this is appropriate in some cases, please feel free to call PBA’s 4?/4,, rwwﬁ
Director of Property Development, Mr. Jeff Galyon, at (865) 215-4611, or talk to g % J{ =
any experienced, commercial general contractors you may  know.





In his correspondence to you Mr. Loy states that PBA should use
bids/competitive selection for our property management contracts. This is a
practice that PBA has implemented and followed for a number of years. Beyond
that, the PBA Board of Directors adopted a policy in 2002 that every contract
PBA enters into, even those for professional services, be competitively selected
through bids or RFPs, with the exception of our outside General Counsel, who is
selected by our Directors. This latter policy for obtaining professional services is
not required by the PBA statute. It does, however, demonstrate that PBA is
going above and beyond State procurement laws and policies in the way it
conducts its statutorily authorized activities.

Mr. Loy has stated that PBA uses RFPs which do not include cost as a selection
criterion. | think the process to which he is alluding is the Request for
Qualifications. It is authorized by statute, but to my knowledge PBA has not used
it during my tenure for any contract it has awarded.

We always consider price as a primary criteria in our selection of
contractors/vendors. At the same time, we also consider factors such as the
experience and track record of the firm, the qualifications of the specific
personnel who will be working under the contract, the proposed schedule, the
use of minority/women-owned businesses, etc. All of these criteria are
specifically mentioned as valid factors in the PBA’s enabling legislation (See TCA
12-10-124(d)).

It is worth noting that, in 2001, PBA worked with Senator Ben Atchley, the
original sponsor of the Public Building Authority Act in 1971, to amend the Act to
address the absence of procurement rules regarding public building authorities
contracting for construction projects. We worked with Senator Atchley as well as
lobbyists and members representing the Association of Builders and Contractors
(*ABC”) to add procurement laws/policies to the Act. The final result of that
amendment codified the procedures already being used by PBA in Knox
County/Knoxville, but prevented unfair practices that the ABC said were
occurring in other public building authorities around the state.

Construction Delivery Methods

Mr. Loy argues that the Construction Manager at Risk (‘CM-R") process

frequently used by PBA is not appropriate for public projects. He makes the .
same argument about using the Design-Build project delivery method. The only) O

method he believes appropriate is the Construction Manager — Administration
(*CM-A") method, a delivery method Mr. Loy’s firm uses and promotes.

Under the CM-A method of project delivery, the owner retains substantial
financial and legal risks and the CM-A firm itself has almost none. But rather
than get into a meaningless debate with Mr. Loy on the pros and cons of various
project delivery methods, | would encourage you to seek assistance, research
and guidance from a dispassionate source such as the Dean of the School of
Architecture at the University of Tennessee.
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I think you will find that every project delivery method has its pros and cons and

that all of them can be modified to properly fit public sector work. While Mr. Loy  *

dismisses the significant trend in the private sector towards using the CM-R and ﬂ-’ 7 _’L&
Design-Build methods, saying they are too “opaque” for public sector work, ﬂQA AP ,M'f—
research will show you that the federal government and a number of state B /
governments (notably Minnesota) have also increased their use of these delivery "/é5 t

methods over the last several years, moving away from the design-bid-build and

CM-A methods.

| have attended excellent programs at The University of Tennessee on various
construction delivery methods. Ironically, the last of those was a presentation by
the Chief Architect of the U. S. General Services Administration ("GSA”) talking
about the successes GSA has had using the design-build method to construct a
number of federal courthouses around the country.

Work for Loudon and Sullivan Counties

Mr. Loy complains that PBA did work for Loudon and Sullivan Counties and 167)—}
unfairly competed with firms such as his. First, the PBA Act allows any public — bt
building authority to perform certain services for any municipal corporation in the e
state. Second, after hearing of the facilities assessment and enroliment e 7

projection analysis PBA and the Metropolitan Planning Commission (“MPC”) did
for Knox County, the Loudon County Mayor and, subsequently, the Sullivan
County Mayor requested proposals from PBA and MPC to do similar work for

those municipalities. It is important to note that PBA did not solicit this work, that (

Loudon County and Sullivan County approached PBA and requested that PBA l ) }

make a proposal, that both Knox County and the City were advised of the );,,,,r

request and did not object, and that PBA’s Board authorized the staff to submit _ , ™9

; : i

the proposals after much deliberation.

We submitted our proposals to Loudon and Sullivan Counties, which were l,\./«"i J_o
P

Loudon County was about 25% of what several private sector firms had

proposed, and that the private firms’ proposals did not include the enrollment

accepted in both cases. It is our understanding that the cost of our work in
e m @,/Le&é &

projection component. So, not only did PBA’s work apparently save Loudon and ’f \;\?//4 i)
Sullivan Counties money, but the fees PBA earned on the project served to ye /¢

reduce the cost of our Property Development Department to Knoxville and Knox

County. The Mayors from Loudon County (Doyle Arp) and Sullivan County

(Steve Godsey) could provide additional information if you desire it.

Construction Project Management

sdoT 5°
Mr. Loy suggests that public building authorities should be prohibited from>/
overseeing construction projects. His correspondence evidences some:

confusion about PBA’s role as the owner’s project manager during the design
and construction of public projects. In particular Mr. Loy has said PBA serves as
a Construction Manager (CM). PBA has never been, and is not, a CM. PBA is
an owner’s representative and overall project manager. Under that role, it hires
CMs, architects, etc. Project management was the primary and first role for
which public building authorities were created in the State of Tennessee.
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Mnmary

The fundamental issue raised by Mr. Loy is that PBA should not be authorized to
serve as the owner’s representative and project manager during the design and
construction phases for public buildings. He thinks that a firm such as his firm
should fulfill that role, and that PBA should be limited solely to facilitating the (/VANEQ
financing for these public projects and providing property management services
for public facilities. What Mr. Loy fails to appreciate is that PBA was organized
initially to perform the very role that he objects to. The first project undertaken by
PBA on behalf of the City and the County was the design and construction of the
City County Building in the early 1970s. PBA was the first public building
authority established in Tennessee and it has been performing this project
management role for its clients, the City of Knoxville and Knox County, on
multiple projects for almost 40 years since that time. Our clients are of the
opinion that the structure and set of services has worked pretty well for a long

period of time. r-?_, ]‘é (),,\[oil"c, P/,\J{i‘ - c.""'\‘t-}ms -:d\e«—\"‘s
PBA is a public entity. oard and.staff go to great lengths to operate and

perform its services in comp e with its enabling legislation and in a
professional and ethical manner,\all designed to reflect an effective use and
stewardship of taxpayer funds. do not take lightly the charge to act in the

best interests of our clients and their citizens.

| apologize for the length of this letter, but | wanted to try and touch on at least
the primary issues Mr. Loy has been raising for months. Thank you for your
consideration of this letter. Please feel free to give me a call at (865) 215-2131, if
you wish to further discuss these or other matters or if PBA may provide further
information or documentation on any specific matters.

Sincerely,

PUBLIC BUILDING AUTHORITY

1 Ny NN
\#\\W

Dale Smith
Administrator/CEQ

DS/kg

cc: Mayor Mike Ragsdale, Knox County
Mayor Bill Haslam, City of Knoxville
PBA Board of Directors
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